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C. PROPERTY TRANSFER TAX

On January 28, 1994, the Zambian government announced its intention
to reduce the Property Transfer Tax from 7.5 to 2.5 percent. A second
tax on property transfers, the stamp duty, was abolished effective January
29, 1994.

Pacific Rim*
I. Hong Kong
A.

INCREASE IN WITHHOLDING TAX ON CERTAIN ROYALTIES PAID TO
AFFILIATES

The Hong Kong government has taken a new step in its efforts to prevent tax
avoidance by raising the rate of withholding tax on certain royalties. The rate
of Hong Kong withholding tax on royalties paid to a nonresident licensor for the
right to use intellectual property in Hong Kong has been increased, in certain
cases, by a factor of ten. For corporate licensors, the jump in rates, where
applicable, is from 1.75 to 17.5 percent. The new rate applies only when the
following four conditions are satisfied: (1) the royalty is paid for the use of, or
the right to use, intellectual property in Hong Kong; (2) the licensor does not
carry on business in Hong Kong; (3) the royalty is "derived from an associate";
and (4) the intellectual property was previously owned by a person carrying on
business in Hong Kong. The relevant legislation, which amends section 21A of
the Inland Revenue Ordinance, applies retroactively to any sum received or accrued on or after March 4, 1993.
1. Loophole-PluggingIntention
This legislation is designed to plug a loophole that enabled Hong Kong-based
groups to erode the Hong Kong tax base by transferring intellectual property to
an offshore licensing subsidiary and licensing the property back at an arm's length
royalty. Section 21A of the Inland Revenue Ordinance provides generally that
only 10 percent of gross royalties paid to a nonresident licensor for the use of,
or the right to use, intellectual property in Hong Kong constitutes taxable profit.
The payor, however, can claim a full deduction for the gross amount of the

*Prepared by Jonathan M. Wilson, Baker & McKenzie, Chicago, Illinois.
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royalty. Moreover, the sale of intellectual property is a nontaxable event, provided
the property sold is a capital asset of the seller.
The new legislation provides that, when the four conditions listed above are
satisfied, 100 percent of gross royalties paid will be considered taxable profit of
the nonresident licensor. Thus, the effective rate of withholding tax is 17.5 percent
when the licensor is a corporation.
However, the amendment in section 21A will probably not succeed in plugging
the loophole. In particular, the definition of "associate" in the legislation is not
without some uncertainty. With regard to corporations, the definition turns on
common control. "Control" is defined as the ability to control a company by
virtue of holding shares or possessing voting power or any other powers conferred
by the constituent documents of the company or any other company. Contractual
arrangements could probably be created to avoid this definition without necessarily involving any real loss of control. Moreover, a back-to-back licensing arrangement with a third party would appear to fall outside the scope of the legislation.
Of course, the Hong Kong Inland Revenue Department always has the general
antiavoidance provisions of the tax law at its disposal to combat blatant tax
avoidance. However, the government's choice to amend section 21A suggests
that the Inland Revenue Department may not be entirely sure of the effectiveness
of the general antiavoidance provisions in stopping erosion of the tax base through
payments to nonresident affiliates. The economic and political climate of Hong
Kong is currently fraught with political risk, which may well be seen as the driving
force behind transfers of Hong Kong assets, including intellectual-property assets,
to offshore companies. A court might view the resulting tax benefits as simply
incidental.
The government originally intended to increase the royalty withholding tax
on all payments of royalties to nonresident affiliates, but was dissuaded from
doing so by representatives of foreign multinationals. Apparently, the government
did not want to discourage foreign investment in Hong Kong, especially investment involving high technology. Therefore, the government increased the withholding rate only on royalties relating to intellectual property previously owned
by a Hong Kong taxpayer.
2. TerritorialLimitation
The territorial limitation on the withholding tax is also noteworthy. Unlike
many jurisdictions, Hong Kong taxes outgoing royalties based on the locality in
which the intellectual property may be used, rather than on the locality of the
residence of the licensee. Thus, a Hong Kong licensee can pay tax-free royalties
to a nonresident affiliate in respect of intellectual property previously owned by
the licensee, provided the royalties relate to the use of, or the right to use, the
intellectual property outside Hong Kong.
This territorial limitation could result in tax savings in certain cases. For example, Hong Kong-based licensors deriving royalties from licensees outside Hong
WINTER 1994
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Kong have been held subject to Hong Kong tax on such royalties if the licensing
activity is run from the licensor's Hong Kong base.' A company in this position
could sell to an offshore subsidiary, for a lump sum, all rights relating to the
use of the intellectual property in question outside Hong Kong in perpetuity. The
offshore company could then license these rights back to the Hong Kong company
for a fixed term at an arm's length royalty. The Hong Kong company could
proceed to exploit the intellectual property as before, thereby earning taxable
royalties. Now, however, the Hong Kong Company would also be paying deductible royalties to the offshore company, thereby reducing the amount of taxable
profit in Hong Kong. No withholding tax would apply to these royalties because
the rights in question would be non-Hong Kong rights.
Why not have the offshore company itself exploit the non-Hong Kong rights?
Because the activities involved in exploiting rights might have to be carried out
in Hong Kong, rendering the offshore company subject to Hong Kong tax. The
sale and license back structure, in contrast, would enable the offshore company
to avoid the risk of carrying on business-and thus becoming taxable-in Hong
Kong.
3. Prospectuses:New Guidelines Regarding Valuations
The Securities and Futures Commission (SFC) now requires prospectuses to
contain valuation reports on large assets. Hong Kong has also issued new guidelines concerning information to be included in prospectuses regarding the valuation of land and buildings. Although these guidelines will be applied with respect
to overseas property generally, they have been developed in particular for property
located in the People's Republic of China.
a. Valuation Reports Required
The Companies Ordinance requires information to be given in a prospectus
to enable a reasonable person to form a valid and justifiable opinion as to the
value of the shares or debentures and the financial condition and profitability of
the company at the time the prospectus is issued. Valuation reports are now
required for each of the company's interests in land or buildings when the interest
amounts to more than 10 percent of the company's assets or is worth at least
HK$3 million. Further requirements for the valuation reports are set out in the
SFC guidelines.
b. Qualifications of Valuation Surveyors
The SFC guidelines prohibit valuation reports from stating or implying that
land or buildings have been professionally valued unless the valuation has been
made by a professionally qualified valuation surveyor who is subject to the disci-

1. See Commissioner of Inland Revenue v. HK-TVB International Limited, [ 1992] 2 A.C. 397
(H.K. 1992).
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pline of a professional body. Professional qualifications for valuation surveyors
are provided in the guidelines.
c. Commission Retains Discretion
As the SFC has the power to refuse to authorize the registration of a prospectus,
any indication of the SFC's requirements is valuable. However, the extent and
detail of the information that the SFC will require will depend on the circumstances
of the case. The guidelines will not limit the discretion of the SFC in deciding
what is necessary to satisfy the requirements of the Companies Ordinance.
4. Tax Planning: Recent Developments
The Hong Kong Inland Revenue Board of Review has refused a claim for
deductions on the grounds that the tax avoidance scheme was artificial and had
the dominant purpose of obtaining a tax benefit. However, two cases interpreting
similar Australian legislation were decided in favor of the taxpayers.
The scope and effect of Hong Kong's general rules against tax avoidance have
never been clear. Recent decisions in Hong Kong and Australia have provided
a measure of guidance as to their meaning.
a. Win for Tax Commissioner
Hong Kong's general antiavoidance rules, sections 61 and 61A of the Inland
Revenue Ordinance, were successfully relied upon by the Commissioner of Inland
Revenue in a Board of Review case earlier this year.2 The case involved a Hong
Kong company that transferred trademark rights to an associated offshore tax
haven company. The tax haven company then granted a master license to a
Netherlands company, which in turn granted licenses to use the trademark to
various companies as sublicensees, including the Hong Kong company that had
originally owned the trademark.
b. Scheme Was Artificial
The Inland Revenue Board of Review (the Board) upheld the Commissioner's
denial of deductions for royalties paid by the Hong Kong company to the Netherlands company. The Board said that the entire scheme was "artificial" within
the meaning of section 71 and therefore could be disregarded for tax purposes.
c. Purpose to Obtain Tax Benefit
The Board also held that the scheme fell within the scope of section 61A,
which applies when a transaction produces a tax benefit and, in light of the
surrounding circumstances, the sole or dominant purpose of the transaction appears to have been to obtain the tax benefit. This holding was a significant victory
for the Commissioner, who has been very cautious in pursuing claims under
section 61A since the Section's enactment several years ago.
2. D44/92 (1992), 7 I.R.B.R.D. 324.
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d. Australian Interpretations
Although there is no Hong Kong case law on the meaning of section 61A
(Board decisions, unlike court decisions, are not part of case law), some guidance
has been provided this year by the Australian courts, which have decided two
cases under Part IVA of the Australian Income Tax Assessment Act of 1936.
Section 61A is based on Part IVA, so the Australian decisions are relevant to
the interpretation of section 61A. The Australian decisions, Peabody v. Federal
Commissioner of Taxation3 and Spotless Services Ltd v. Federal Commissioner
of Taxation,4 indicate that the government's ability to apply the general antiavoidance provisions is very limited in cases when a tax-motivated transaction is part
of a larger scheme that has a genuine commercial purpose.
The Peabody decision involved a transfer of shares in an unusual manner that
was designed to avoid capital gains tax. The transfer was part of a reorganization
of assets prior to a public offering of shares. The court held that the transaction
was the overall reorganization of assets, which was not done for the sole or
dominant purpose of avoiding tax.
The court in Spotless Services adopted a similar approach, holding, in effect,
that Part IVA would seldom, if ever, operate to permit the Commissioner to
make a determination where the overall transaction is in every way commercial,
although containing some element that has been selected to reduce the tax payable.
These cases suggest that tax-motivated transactions carried out in the context
of a larger transaction or event, such as the shifting of assets into a trust for asset
protection or estate planning purposes, may be immune from challenge under
section 61A. However, the Commissioner of Inland Revenue in Hong Kong is
not bound by the Australian decisions and might take a different view.
5. Taxation of Reinvoicing Operations
Whether Hong Kong reinvoicing companies are subject to tax in Hong Kong
on profits from the sale of goods located outside Hong Kong has never been
clear. The issue is now before the High Court, but the situation may not be settled
for some time to come.
The Hong Kong Inland Revenue Board of Review recently held that the profits
of a Hong Kong reinvoicing company arose in Hong Kong and thus were subject
to Hong Kong profits tax. The decision5 appears to be in direct conflict with
another Board decision rendered in 1993.6 In both cases, the taxpayer bought
and sold goods located outside Hong Kong as an intermediary between its foreign
parent corporation and a foreign third party with whom the parent had dealt
directly.
3.
4.
5.
6.

(1993) 93 A.T.C. 4104.
(1993) 92 A.T.C. 4397.
D47/93, (1994) 1 H.K.R.C. 80-274.
D59/92, (1993) 1 H.K.R.C. 80-238.
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a. Inland Revenue Department Policy
This reinvoicing activity is common in Hong Kong, and numerous disputes
over the taxability of reinvoicing profits have arisen over the past decade. The
Inland Revenue Department attempted to clarify the confusion in 1992 by including the following statement in a departmental practice note:
In situations where the Hong Kong activities of a Hong Kong business are limited to
any of the following, the profits will be accepted as non-taxable:
(i) issuing or accepting an invoice to or from an ex-Hong Kong customer or supplier
of the group on the basis of terms already concluded by an ex-Hong Kong associate. ...
This statement was immediately followed, however, by a warning: "It should
be noted that the above list of activities does not include the concluding of a
contract of sale or purchase in Hong Kong." 8 This statement, of course, raises
the question of whether the re-invoicing company's contracts of purchase and
sale are concluded in Hong Kong. The answer would appear to depend on technicalities of contract law, such as the "mailbox rule," which would have to be
applied individually to each particular contract.
The Board of Review did not, however, refer to the departmental practice
note in either of its decisions D59/92 or D47/93. In D59/92 the Board held that,
as a "hard, practical matter of fact," the Hong Kong reinvoicing company's
profits arose from operations occurring outside Hong Kong. Therefore, the profits
were held not to be taxable. The Commissioner of Inland Revenue has appealed
to the High Court and a decision is expected soon.
In contrast, the Board of Review held in D47/93 that the Hong Kong reinvoicing
company's profits were attributable to the production of special invoices in Hong
Kong. As a result, the profits were taxable in Hong Kong. The taxpayer has
appealed to the High Court.
The peculiar aspect of D47/93 is that the Board of Review found that the
taxpayer's profits were derived from the purchase and sale of goods. Given this
holding, the preparation of invoices in Hong Kong is probably not an operation
giving rise to such profits. Accordingly, invoicing is an administrative activity
ancillary to the business of buying and selling goods.
These conflicting decisions highlight the continuing uncertainty regarding the
tax effect of activities performed for the taxpayer by persons other than the
taxpayer. Typically, a Hong Kong reinvoicing company has no offices or employees outside Hong Kong. Indeed, the company will often have only an agent in Hong
Kong, such as an accounting firm, which handles the invoicing and payments. The
company's business of purchasing and selling goods is handled by affiliates outside Hong Kong. The unresolved question is whether the acts of these affiliates
7. Departmental Interpretation & Practice Note No. 21, as published in I Hong Kong Revenue
Legislation Reporter (CCH) 52-700, at 740.
8. Id. at 52-740.
WINTER 1994
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should be attributed to the taxpayer for purposes of determining where the taxpayer earns its income.
b. Higher Court Decisions are Inconsistent
The Privy Council held in the Hang Seng Bank case9 that profits from the
purchase and sale of securities in foreign markets by foreign brokers arose outside
Hong Kong. On the other hand, the Hong Kong Court of Appeal held, in the
Wardley Investment Services case,' 0 that profits from foreign brokers' commission
rebates arose in Hong Kong because the taxpayer had no foreign operations of
its own. Thus, the case law would appear to be inconsistent.
The decisions of the High Court in the reinvoicing cases described above are
eagerly anticipated by the Hong Kong tax community. Of course, further appeals
are possible, if not inevitable.
6. Determining the Source of Interest Income
The source of income is crucial to Hong Kong tax liability. Australian case
law recently added a measure of guidance.
The recent Australian case of Spotless Services Ltd v. FederalCommissioner
of Taxation considered the source of interest income payable to an Australian
company by a Cook Islands borrower. Although not restricting himself to the
following factors, Justice Lockhart held that the place or places where the contract
is made and the money is loaned are of considerable importance in determining
the source of interest income. The facts the judge relied upon were (1) that the
borrower did not carry on business in Australia and (2) the loan was repaid, with
interest, from the Cook Islands.
Although the accepted wisdom in Hong Kong is that the so-called provision
of credit test, which relates to the place where the funds are first made available
to the borrower, applies to determine the source of interest income, consideration
may now be given to whether this test would withstand judicial scrutiny and
whether or not a loan contract should be made outside Hong Kong.
II. Singapore
A.

RAIDS AGAINST INTELLECTUAL PROPERTY INFRINGERS

Until earlier this year, obtaining a search warrant against an intellectual property infringer was relatively straightforward. However, the Registrar of the Subordinate Courts recently tightened up procedures for the issuance of search warrants against intellectual property infringers in Singapore.
Previously, a private investigator, instructed by the client, could file a complaint before the duty magistrate. Provided the investigator had sufficient evi9. CIR v. Hang Seng Bank, (1990) 1 H.K.R.C. 90-044.
10. CIR v. Wardley Investment Services (Hong Kong) Ltd., (1992) 1 H.K.R.C. 90-061.
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dence, the search warrant was fairly readily issued. The Registrar of the Subordinate Courts has now decided to tighten measures concerning the issuance of
search warrants. Now, only the copyright owner or registered proprietor of the
relevant trademark is entitled to file a complaint. When the owner is abroad, the
Registrar is of the view that the correct party to make the complaint is the local
agent or distributor.
As such, the evidence that will be required to satisfy the Registrar or his deputy,
who are now the only officials able to hear the complaint, will need to be quite
strong in the future.
While in theory a good measure, the change is likely to cause some difficulties
in practice: by way of example, in when clients do not have a presence in Singapore
or, for one reason or another, would not wish their local agent to be involved
in the filing of a complaint. In these situations, the overseas client would have
to attend court and also may have to attend any further hearings.
B.

COMPUTER MISUSE BILL

A Computer Misuse Bill, recently introduced in Parliament, attempts to reduce
a number of unauthorized uses of computers and computer facilities. The Bill
was introduced in Parliament in mid-March of 1993. The Computer Misuse Bill
sought to constrain:
-unauthorized access to computer materials;
-unauthorized access to computer materials with intent to commit or facilitate
the commission of further offenses (such as deleting, modifying, or corrupting production programs);
-unauthorized modification of computer material (such as hacking and illegal
modification); and
-unauthorized use or interception of computer services (whether by wiretapping, electronic jamming of voice or data transmissions, and the like).
The Bill has now been approved and the Computer Misuse Act passed; however, as yet no date has been set for its implementation.
C.

CHARGES OVER BANK DEPOSITS

A recent amendment to the Civil Law Act permits a bank to take charge of
its own customers' deposits. This amendment reverses a previous English High
Court decision and will undoubtedly relieve the banking community's concern
over such charges.
The English case of Re Charge Card Services Limited" has now been reversed
in Singapore by the Civil Law (Amendment) Act of 1993. In Re Charge Card
Services Limited, the English High Court held that when a customer has deposited

11. J1989] ch. 497.
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money with a bank, it was not possible for the customer to charge the deposit
to the bank as security for credit facilities. The reasoning of the court was that
the bank deposit is a debt due from the bank to the depositor. The property being
charged is therefore a right by the customer to sue the bank for the amount of
the deposit. A charge of property amounts in law to an assignment of the property
to the chargee, subject to a right of reassignment when the secured liabilities
have been discharged. A charge of the bank deposit will therefore amount to an
assignment of the right to sue the bank back to the bank. The court held that
this was logically impossible as the bank cannot sue itself, and therefore cannot
accept an assignment of a right to sue itself. The purported assignment would
therefore operate as a set-off, where possible.
This decision has created difficulties for banks and financial institutions in
England as well as other legal systems that derive their principles from English
law. The decision has therefore been heavily criticized, both by academics and
practitioners.
This decision has now been reversed in Singapore. The new legislation declares
that a person can create, in favor of another person, a legal or equitable charge
or mortgage over the first person's interest in a debt enforceable against the
second person. The provision is retroactive in that the declaration states that the
person is able, and has always been able, to create such a charge. It, therefore,
validates all such charges created both before and after the enactment of this
Act, regardless whether the charge was created before or after the decision in
Re Charge Card Services Limited.
D.

APPLICATION OF ENGLISH LAW IN SINGAPORE

The automatic reception of English statutory law by Singapore ceased with
the passing of the Application of English Law Act 1993 (Act). The Act, recently
passed by Parliament, limits the application of existing English statutes and ends
the automatic reception of new English statutes. The Act substantially amends
the application of English law in Singapore. Under the Act, the application of
English common law in Singapore remains unchanged. However, the application
of English legislation in Singapore will be modified greatly.
1. Existing Uncertainty
Previously, section 5 of the Civil Law Act stated broadly that Singapore law
will follow English law in commercial matters in the absence of relevant local
legislation. This section created uncertainty in the following particular areas: (1)
which issues would be classed as commercial; (2) whether a court would apply
a law with respect to commercial matters if the law is contained within an act
dealing with both commercial and noncommercial matters; and (3) what the effect
is when English legislation deals with commercial law but contains provisions
that are regulatory in nature.
VOL. 28, NO. 4
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2. Automatic Amendment
In addition, the previous section 5 allowed the continuing reception of English
legislation. Thus English legislation enacted in the future could continue to apply
immediately in Singapore once effective in England. Singapore, therefore, allowed certain aspects of its commercial law to be automatically amended by the
U.K. Parliament.
3. Only Certain Legislation to Apply
The new Act has repealed section 5 and provides for a new regime that substantially avoids these problems. The new regime sets out in a schedule the English
legislation that will apply in Singapore. Any English legislation that is not listed
in the schedule will cease to apply in Singapore, with certain minor exceptions.
Hence, what English legislation applies in Singapore is no longer in doubt. In
addition, the continuing automatic reception of English legislation ceases. Amendments to English legislation will cease to apply in Singapore, unless specifically
provided otherwise.
The most significant inclusion in the schedule is the Unfair Contract Terms
Act 1977 of the United Kingdom. Its inclusion thus dispels any previous doubts
as to whether that Act applies in Singapore.
E.

GOODS AND SERVICES TAX

The Singapore Goods and Services Tax has been enacted, and regulations are
expected any day. The Goods and Services Tax GST became effective on April
1, 1994. The rate of tax on all taxable transactions is a modest 3 percent, and
the government has made a commitment not to increase the rate for a period of
at least five years.
1. Application of the GST
GST will apply to any taxable supply of goods and services in Singapore by
a taxable person in the course of furtherance of a business and on the importation
of goods into Singapore. The GST is broad-based, with no exemptions for specific
industries other than residential real estate. However, an exemption is allowed
for businesses with annual sales of less than $1 million.
2. Zero-Rate Status
The GST is a form of value added tax, and a taxpayer pays GST only in an
amount equal to his output tax minus his input tax. The most desirable status
that a taxpayer can have is to have a zero-rate on this output. If so, the taxpayer
still gets to offset his input tax and receive a refund of the input tax.
The export of goods and the provision of international services are zero-rated.
No other item or category is zero-rated. GST on the importation of goods is
charged and paid as if it were customs duty. In general, no GST is due on the
importation of services.
WINTER 1994
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3. Exempt Status
With exempt status the taxpayer does not have to charge output tax, but does
not get to offset input tax. Being exempt may not be preferable to being fully
subject to the GST, as the exempt goods and services must absorb the input tax
unless the input tax can be passed on in higher prices.
Because of Singapore's status as a regional port, a major exporter scheme has
been developed under which a business that exports 51 percent or more of its
sales, has complete tax payment records, and has a proper accounting system
will not have to pay GST on imports. GST will also not be due on goods stored
in a bonded warehouse until such goods are removed from the warehouse for
domestic consumption.
4. Registration
A taxable person for the purpose of registration under the GST can be a group
of related businesses. The significance of this definition is that companies within
the group do not have to account for GST on supplies made to another company
within the group. The GST liability will arise only when supplies are made to
parties outside the group.
5. Antiavoidance
The GST Act contains a general antiavoidance provision that gives the Comptroller wide discretion to make appropriate adjustments in tax avoidance cases.
F.

LEGISLATION IN THE PIPELINE

The Singapore government is considering draft laws on technology transfer
and the environment. The Institute for Science Management, the research branch
of the Ministry of Science, Technology and Environment, has submitted a draft
Circular on Technology Transfer to the minster for approval. The draft circular
implements the Decree and Regulations on Technology Transfer.
A draft environment law is also in the making. The Ministry of Science,
Technology and Environment is coordinating input from other government entities to produce this draft.
G. SCRIPLEss DEALING AND MINORITY SHAREHOLDER PROTECTION

Singapore's Companies Act has been amended to take into account the current
system of scripless dealing and to give further protection to minority shareholders.
The amendments are effective from November 12, 1993. The amendments cover
a wide range of diverse topics, the most important of which are those relating
to scripless dealing of shares and to the protection of the rights of minority
shareholders.
VOL. 28, NO. 4
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1. Scripless Dealing
A new Division 7A has been inserted in the Act to provide for scripless dealing,
the system under which the settlement of trades on the Stock Exchange of Singapore SES may be carried out by means of computer entries in the records of the
Central Depository CDP, rather than by the physical delivery of share certificates
and transfers. Shareholders who wish to trade under the scripless system must
deposit their shares with the CDP. The CDP then registers itself as a shareholder
with the company and receives a jumbo certificate in respect of all the shares
deposited with it. The CDP holds these shares as trustee for the depositors and
issues regular statements to depositors stating the number and class of shares
deposited.
The scripless system has created difficulties in that, under Singapores system
of company law, only persons registered as shareholders with the company enjoy
any rights; and a company is entitled to ignore any beneficial interest in its shares.
A new section 130D(l) provides that when shares have been deposited with the
CDP under the scripless system, the depositor is deemed to be the shareholder
even though the CDP is registered as the shareholder of the company.
The new provisions also regulate the relationship between the CDP and the
depositors. The Act contains provisions governing the effect of computer entries
in the CDP records, as well as provisions governing the creation of security
interests in deposited shares.
As the scripless dealing system has already been in operation in Singapore for
several years, some of the new provisions have retroactive effect.
2. Minority ShareholderProtection
A new section 216A enables a minority shareholder in an unlisted company
to apply to the court for (1) permission to bring an action on behalf of the company
or (2) to intervene in an existing action on behalf of the company. The court is
given wide discretion to make orders, provided that the minority shareholder is
acting in good faith and has given notice to the company of his or her intention
to make an application to the court. The court can make an order if it appears
to be in the interest of the company that the action be brought on behalf of the
company.
The new section is in addition to the existing provisions, which allow an
application to be made to the court in the event that the affairs of the company
are being conducted or the powers of the directors are being exercised in a manner
oppressive to one or more shareholders, or if some act of the company has been
done or is threatened that unfairly discriminates against one or more shareholders.
3. Other Amendments
Various minor amendments relate to (1) offers of securities to the public and
(2) procedures for exemption from the prospectus requirements for certain offers.
A new provision relates to the disqualification of directors who have been conWINTER 1994
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victed of fraud or certain other offenses. The new provision also disqualifies
these persons from acting as directors of a foreign company carrying on business
in Singapore.
4. No Filing Required to Invoke Prospectus Exemptions
Companies taking advantage of certain exemptions to prospectus requirements
no longer need to notify the Registrar of this intention. In Singapore, a prospectus
must be registered before making an offer to the public of shares or debentures
of a company unless an exemption applies to the offer. The exemptions include:
(1) offers to enter into underwriting agreements; (2) certain offers to existing
members or debenture holders of a company; (3) offers in connection with certain
takeover schemes; and (4) offers of shares or debentures or both under employee
share investment and stock option plans.
5. Notice of Intention to Invoke Exemption
The legislation previously provided that when an offeror wished to invoke an
exemption from prospectus requirements, the offeror had to comply with reporting and filing requirements. One of those requirements was giving the Registrar of Companies prior notice, in a prescribed form, of the intent to make the
relevant offer.
The introduction of exemptions created some ambiguity as to whether certain
offers of shares or debentures, such as offers of employee stock options, constituted offers to the public. Until recently, the cautious view was to consider all
offers under employee stock options as "public offers" and to invoke the exemption by filing the stipulated form.
Amendments to the Singapore Companies Act, which became effective on
November 12, 1993, provide that filing notification of intent is now unnecessary
for a corporation that invokes certain exemptions.
6. ParallelImports
A recent district court case held that parallel imports are generally not permitted
in Singapore, contrary to previous holdings. The Chief Justice in the case of
Public Prosecutorv. Teoh Ai Nee and Ngoh Chin Heng 2 recently clarified this
issue of parallel imports in Singapore. Only in very limited circumstances will
parallel imports be legitimately received into Singapore. Before this clarification,
the policy of the legislature was to allow parallel imports into Singapore as allowed
under TV BroadcastsLtd. v. Golden Line Video Ltd. 3
a.Background
Chan Sek Keong, in TVBroadcasts Limited, said that "in the areas of copyright
protection our legislation has adopted a mercantile policy of allowing in Singapore
12. [1994] I.S.L.R. 452.
13. [1994] I.M.L.J. 201.
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a free market where copyright articles, whether parallel imports or made under
license in Singapore, may be sold or dealt with in competition with one another."14
The Chief Justice, sitting in an appeal by the public prosecutor from the decision
of the district court in Teoh Ai Nee, addressed the misconceptions arising from
District Judge Chan's comments. The case at the district court level concerned the
prosecution of two individuals who allegedly criminally infringed the copyright of
sound recordings belonging to EMI Records Limited by the Beatles and Cliff
Richard, contrary to the Singapore Copyright Act (Copyright Act). Under the
Copyright Act, a person is guilty of an offense if that person knowingly exposes
infringing copies of copyright works for sale or knowingly has in his or her
possession infringing copies of copyright works for the purposes of sale.
At the end of the prosecution's submissions, the defense successfully argued
that there was no cause of action. The district judge acquitted the respondents
without calling for their defense. The public prosecutor appealed.
The appeal turned principally on the definition of an infringing article and on
the interpretation of section 7 of the Copyright Act. Section 7 of the Copyright
Act states that an
infringing copy ... in relation to a sound recording, means ... an article the making
of which constituted an infringement of the copyright in the ... recording ... or, in
the case of an article imported without the license of the owner of the copyright, the
making of which was carried out without the consent of the owner of the copyright.
b. The Facts in Teoh Ai Nee
The prosecution's evidence against the two respondents related to ten compact
discs that were seized from the respondent's music store. Seven of these discs
were marked "Made in EEC" and three were marked "Made in Japan." The
court heard arguments that while the recordings on the seized compact discs were
exact reproductions of the original sound recording, the ten seized discs did not
bear the EMI logo, and further, the catalogue numbers on those discs did not
belong to EMI. The seized discs were expressed to have been manufactured in
the EEC and Japan without the consent or license of EMI and therefore constituted
infringing copies under section 7 of the Copyright Act.
The central issue in the appeal concerned the interpretation of the second part
of section 7 of the Copyright Act, which refers to the making of the article without
the consent of the owner of the copyright of the article. The section, however,
is silent on whether the owner referred to is the owner of the copyright of the
article in Singapore or the owner of the copyright of the article in the country
in which the article was manufactured.
The prosecution argued that the second part must be interpreted to refer to the
Singapore copyright owner, and adduced evidence that the Singapore copyright
owner, EMI, did not consent to the making of the seized compact discs. The
14. Id. at 205.
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defense, on the other hand, argued that the second part referred to the copyright
owner in the place of manufacture, that is the EEC and Japan. The defense argued
that since the prosecution failed to adduce any evidence regarding the existence
or protection of copyright in the sound recordings in both the EEC and Japan
and the lack of authorization to make the discs in the EEC and Japan, the prosecution failed to make out a prima facie case that the discs were "infringing copies."
c. Court Relies on Natural Meaning of Statute
The Chief Justice allowed the appeal and held that the second part of section
7 of the Copyright Act refers to the owner of the copyright in the article in
Singapore, and not the country in which the article was manufactured. He based
his interpretation of the relevant portions of the Copyright Act on the ordinary
and natural meaning of their wording and on the practical consequences of preferring one interpretation over another. He did not particularly focus on the competing policy factors involved in the case, although he drew some support for his
decision from the difficulty, if not impossibility, of preventing wholesale evasion
of copyright protection afforded to Singapore copyright holders if the contrary
interpretation had been intended. For example, by making the determination of
what constitutes an "infringing copy " contingent on the article in question having
been manufactured without the consent of the owner of the copyright in the place
of manufacture, persons could deliberately manufacture copies of the genuine
article in countries which offered little or no copyright protection or that did not
recognize the ownership of the copyright in the genuine article. Such persons
could thus validly import these copies into Singapore and sell them at disastrously
low prices. Finally, the Chief Justice noted that the formulation of Singapore's
policy on parallel imports should be the task of the legislature and not the judiciary.
d. Interpretation Supports Minister's Policy
The Chief Justice also referred to the speeches of the Minister for Law in
Parliament during the copyright bill's third reading:
Imports from countries which offer little or no copyright protection will undermine
the interests of copyright holders in Singapore. Whilst we, Parliament, cannot stop the
manufacture of (foreign articles made in breach of the copyright laws of the country
5
of manufacture), we are in a position to stop them from coming into Singapore.1
Thus, in order to prevent imports from countries without adequate copyright
laws, the legislation intended that the definition of an "infringing copy" made
overseas and imported into Singapore was an article made without the consent
of the Singapore copyright owner. The Chief Justice also said that this definition
would cover situations in which articles are manufactured in a country where
there is no copyright holder. It would also prevent a person from going to one
of those countries, manufacturing such articles quite legally, and flooding the

15. Id. at 458.
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Singapore market with them. The Chief Justice held that the interpretation put
forward by the public prosecutor would entrench the Minister's policy underlying
the Act of protecting the localized rights of Singapore copyright owners and the
sovereignty of Singapore's copyright laws within its jurisdiction.
e. TV Broadcasts Case Distinguished
The Chief Justice referred to the TVBroadcastsLimited case and distinguished
it from the present case. He also said that the exposition of District Judge Chan
on the apparent policy of allowing parallel imports was by necessity to be regarded
as obiter dictum. He emphasized that the prosecution's interpretation of section
7 of the Copyright Act would not create a complete bar on parallel imports of
articles to which copyright holders in Singapore object, and he cited two examples:
X, the copyright owner of a book who has the copyright in Singapore and Canada,
grants an exclusive license to Y to produce copies of the book only in the Canadian
market. X produces the book for sale and distribution in Singapore. Z is a parallel
importer who purchases copies from Y in Canada and imports them into Singapore
against X's wishes. It is clear that, under the prosecution's interpretation of Section
7, Z would not be infringing the Act, as the copies which Z bought were manufactured
by Y with the consent of X, the copyright owner in the place of import, Singapore.
• * . On the other hand, if X can prove that Y manufactured the copies which Z bought
in an authorized manner, in breach of their licensing agreement, for example if Y had
produced these for sale outside
6 of Canada, then Z would not be protected as X did not
consent to the manufacture.'
Thus, when the goods that are the subject of parallel importation are in some
way connected to the Singapore copyright holder by virtue of having been manufactured by or with the consent of the Singapore copyright holder, then the rights
in those articles may be regarded as exhausted.
f. Practical Implications
The position in Singapore in relation to the parallel importation of articles that
are protected by copyright appears much the same as for registered trademarks.
The Teoh Ai Nee decision does not represent a significant departure from the
general law relating to parallel imports, but serves to highlight the difficulties
in pursuing such a claim for copyright infringement. As a result, exclusive licensees and distributors in Singapore may wish to devise schemes to reduce the
problem of parallel imports. For example, an exclusive licensee may request that
the worldwide copyright owner assigns the Singapore copyright to it for the
duration of the licensing relationship, so that it may prevent the importation of
overseas manufactured goods without its consent (including, arguably, those
manufactured by the worldwide copyright owner). Such an arrangement is fairly
novel and is as yet untested. There may, however, be practical difficulties to
this alternative, such as the worldwide copyright owner being unwilling to assign

16. Id. at 459.
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